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EDITORIAL NOTES 



A CORRECTION,— AND A JUSTIFICATION. 

We take pleasure in correcting an error in the note in the 
last issue of the Review upon the case of Widenmann v. Weni- 
ger.^ The author of that note was arguing against the view of 
the law adopted in the Widenmann case," and in the prior case 
of Graham Paper Company v. Pembroke.^ These cases hold 



1 1 California Law Review, 364 (May, 1913). 

2(1913) 130 Pac. 421. 

3 (1899) 124 Cal. 117, 56 Pac. 627. 
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that if a creditor assigns his claim to one person, and subse- 
quently, (and, of course, dishonestly), assigns the same demand 
to a second person, who takes in good faith and for value, as- 
signee number two is preferred to assignee number one, pro- 
vided he gets notice to the debtor that he has the assignment 
before the^first man does so. The author of the note says that 
the earlier California case of Curtin v. Kowalsky* is undistin- 
guishable from the case commented on by him, for the reason 
that the second assignee in the Curtin case gave the first notice. 
This is plainly an inadvertence. A careful reading of the Curtin 
case discloses that it had nothing whatever to do with the giv- 
ing of notice to the debtor. The citation does not bear out the 
proposition for which it is cited. 

But it must be admitted that the language in the Curtin 
case, apart from the facts necessary for the decision, is pertinent 
to the main position taken by the critic, namely, that since an 
assignment of a chose in action is, under our decisions, com- 
plete without notice to the debtor, it is not apparent how the 
second assignee has anything to receive. The Supreme Court 
says in the Curtin case, quoting from an early decision by the 
same court, "If the assignor has no title, they, (the second as- 
signees) will take none, whether they have notice or not." ^ If 
he takes nothing by the assignment, how does he afterwards 
get something by the process of giving notice? Or, looking 
at the matter from another point of view, if the first assignee 
is under no duty to give notice when he receives the assignment, 
how does he lose his rights by failing to do that which he is 
under no obligation to perform? To be entirely logical, the 
courts should either require notice as a condition of a complete 
assignment, or else repudiate the doctrine of the Pembroke 
case. The present writer is not of those who believe that formal 
logic is the last word in the law, but it is certainly one of the 
ideals which the law holds, and, therefore, though it may not be 
necessary to agree with the critic's conclusion, it seems to the 
present writer that it is a service of some value on the part of 
the critic to point out what appears to be an inconsistency in 



* (1904) 145 Cal. 431. 78 Pac. 962. 

5 145 Cal at p. 435, quoting from Mitchell v. Hockett, 25 Cal. at p. 
544. 
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two doctrines. Anyone who cares to read what can be said 
against the doctrine of the Widenmann and Graham cases, — 
which, it is only fair to say, has the approval of such jurists as 
Story and Pomeroy, — may read the masterly discussion of the 
late Lord Macnaghten in the case of Ward v. Buncombe in the 
House of Lords.^ 

The correction of this error, kindly furnished us by a cor- 
respondent, may serve as an excuse for a few words concerning 
the department of the Review entitled "Comment on Recent 
Cases." Many of the notes in this section, as is apparent from 
the initials attached, which will be seen in most instances to 
correspond with the names printed as the student board of edi- 
tors, are the work of somewhat inexperienced hands. True, the 
students who write these notes under faculty supervision are 
expected, in every case, to make an exhaustive study of the 
points involved. But the results, at best, must, in some cases, 
to the keen eye of the experienced lawyer, bear some earmarks 
of immaturity. The faculty members of the board of editors, 
so far as in their power lies, employ their best efforts to insure 
thoroughness and correctness in the treatment of the question, 
and moderation and reserve in the expression of the criticisms 
or suggestions made by the writers of the notes. But even in 
the case of the notes initialed by the members of the faculty, 
no claim is made to superior wisdom, much less to infallibility. 
If sometimes the criticisms may seem far-fetched, or if expres- 
sions escape, seeming to indicate an intolerant or censorious 
spirit, it should be borne in mind that the critic's position, — 
even where he is a friendly critic, — is one of difficulty. Es- 
pecially in the case of the criticism of the work of our judges, 
whose peculiar situation forbids them the privilege accorded 
other men of defending their acts and language, unjust or cap- 
tious comment is more than usually unfair, and the critic is, 
therefore, under more than ordinary obligation to temper his 
remarks with the utmost caution. But, delicate though the task 
be, and presumptuous though it may seem that we should 
criticize, we believe that the work has a certain importance for 
the law, and that it can best be performed by law teachers and 
students. 



• (1893) A. C. 369, 384-394 (H. L. Eng.) 
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Sir Frederick Pollock, in his "Genius of the Common Law," 
has recently referred to an expression from Thackeray's Pen- 
dennis. "Mr, Paley has not been throwing himself away; he 
has only been bringing a great intellect laboriously down to the 
comprehension of a mean subject." If the law were but a mass 
of precedents, a dead thing to be unearthed from digests and 
compilations, a question of counting decisions, it was, indeed, 
worthy of Thackeray's contempt. And Professor Wigmore, 
in his review of Pollock's book,^ points out, upon the authority 
of no less distinguished a jurist than our own Holmes, that, in 
the early '60's the law was not wholly unworthy of the novel- 
ist's condemnation. But a generation has changed this ; the 
work of such men as the three distinguished scholars, whose 
names fall together in the last sentence, and of others, equally 
distinguished, has aided much, together with other influences, 
to prevent our law from degenerating into mere formalism, and 
to relieve it from the reproach of thinking men. 

It is, for one reason, because we are, by reason of our 
daily duties as teachers and students, brought into familiarity 
to a greater or less degree, with the writings and ideas of men 
such as Maine and Maitland and Pollock and Stephen and 
Dicey, in England, of Holmes and Langdell and Ames and 
Thayer and Wigmore and Pound, in this country, because of 
the new points of view and the new fields of thought and learn- 
ing to which such men and their writings bring us, that we do 
not feel it altogether presumptuous to attempt an appreciation 
of the decisions of those who. by reason of learning, wide ex- 
perience and that wisdom, which comes of actual contact with 
the affairs of life and men, are infinitely better qualified than are 
any of us to pronounce the law. We do not profess to bring 
anything better, but we do profess, in a modest way, to bring 
something different. The utmost that can be hoped from these 
notes is that some "random influences glanced" from the works 
of the masters of legal theory may, now and then, cast some 
light upon the law's practical problems. 

We cannot better express our purpose and our justification 
than in the language of Professor Jones, printed in the first 



7 7 111. Law Rev. 260 (Nov. 1912). 
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number of the Review, — not because it represents an actually ex- 
isting condition, but because it states the ideal which the law 
teacher should hold in mind, the ideal which should control this 
Review. "His (the law teacher's) faculties are not sharpened 
by the conflict and struggle, by the drama that enacts itself be- 
fore the court; but his historical horizon is larger and clearer, 
and, if he keeps free of the dangers of a pedantic and subjective 
view of his subject, he has the advantage of greater calm. He 
should be able to reach broader and truer generalizations." * 

O. K. M. 



8 1 California Law Review, 1, 7 (Nov., 1912). 
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CONSTITUTIONAL AMENDMENT ON "MUNICIPAL 

AFFAIRS." 

The article on "Municipal Affairs" in the California Constitu- 
tion that appeared in the January number of the California 
Law Review, has borne fruit in the passage through the two 
houses of the legislature of Assembly Constitutional Amend- 
ment No. 81. This constitutional amendment revises section 6 
of article XL The last sentence of this section as originally 
adopted in 1879 read : "Cities and towns heretofore or hereafter 
organized, and all charters thereof framed or adopted by au- 
thority of this constitution, shall be subject to and controlled 
by the general laws." The Supreme Court, in a series of de- 
cisions, established the doctrine that, under this wording, the 
legislature had power, by general laws, to supersede or to take 
away, without the consent of the municipality, the powers con- 
ferred on it, whether by a special legislative charter or by a 
freeholders' charter, and also to prevent, by anticipation, free- 
holder's charters from regulating matters already covered by 
general laws. 

This construction of the clause was so unsatisfactory, so op- 
posed to the growing movement for municipal home rule, that 
in 1896 it was amended to read : "Cities and towns heretofore 
or hereafter organized, and all charters framed or adopted by 
authority of this constitution, except in municipal affairs, shall 
be subject to and controlled by general laws." The purpose of 
this amendment was thus expressed by Justice Garoutte:' "It 
was to prevent existing provisions of charters from being 
frittered away by general laws, which would repeal those pro- 
visions by implication. It was to enable municipalities to con- 
duct their own business and control their own affairs, to the 
fullest possible extent, in their own way. It was enacted upon 
the principle that the municipality itself knew better what it 
wanted and needed than did the State at large, and to give that 
municipality the exclusive privilege and right to enact direct 
legislation which would carry out and satisfy its wants and 
needs. These are a few of the reasons which gave occasion for 

1 Fragley v. Phelan, (1899) 126 Cal. 383, 58 Pac. 923. 
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this concise, but all-significant, amendment to sec. 6 of article 
XI of the constitution of the State." 

This new phrase, "except in municipal affairs," has been 
the subject of examination and construction by the Supreme 
Court, from the case of Morton v. Broderick ^ to that of Sunset 
Telephone and Telegraph Co. v. Pasadena.* The settled inter- 
pretation is that the phrase gives no more tlian permission to a 
municipality to lay claim ,through a freeholders' charter, to 
specified municipal affairs. The charter must speak directly and 
explicitly in order to come within the favor of this constitutional 
provision. But, on the other hand, there is nothing to prevent 
the charter, by adequate enumeration, from claiming all imagin- 
able municipal affairs for its municipality. 

Now, it is thought, and was set forth at length in our Janu- 
ary number, in the article referred to, that the simpler, more 
just, more impartial, more sensible, way of reaching the end 
desired, namely, the fullest municipal home rule consistent with 
paramount state sovereignty, should be provided by the consti- 
tution. This is attempted in the proposed Assembly Constitu- 
tional Amendment No. 81 by rewording the clause in question 
so as to read as follows : "Cities and towns hereafter organized 
under charters framed and adopted by authority of this consti- 
tution are hereby empowered, and cities and towns heretofore 
organized by authority of this constitution may amend their 
charters in the manner authorized by this constitution so as to 
become likewise empowered hereunder, to make and enforce all 
laws and regulations in respect to municipal affairs, subject only 
to the restrictions and limitations provided in their several 
charters, and in respect to other matters they shall be subject 
to and controlled by general laws." 

This amended phraseology changes the implication from a 
negative to a positive character. The existing clause says to 
a municipality, "You may exercise power in respect to every 
municipal affair which you specify in your charter, and you may 
exhaust all possible municipal affairs in the enumeration." The 
proposed clause says to every chartered municipality in the 
State, "Being a municipality, you are hereby empowered, as a 



2 (1897) 118 Cal. 474, SO Pac. 644. 
"(1911) 161 Cal. 265, 118 Pac. 796. 
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matter of course, to regulate your own municipal affairs." The 
proposed clause, equally with the existing one, safeguards and 
protects the supremacy of the State in all affairs other than 
those that are clearly municipal in their nature. 

There are other proposed changes in sec. 6 which are de- 
signed to improve the economical and efficient relation between 
the city governments within a county and the county govern- 
ment, when a county adopts a freeholders' charter under the 
sanction of sec. 7j4 of article XL These changes we shall make 
the subject of a note in a subsequent issue of the Review. 

W. C. j. 



